





THE NEW JERSEY LAW JOURNAL 


A MONTHLY PERIODICAL 


Devoted to State Law News and Literature. 








Vou. 5. SEPTEMBER, 1882. No. 9. 








- NOTES. 





In the case of Britton v. Nicholls de- 
cided by the Supreme Court of the 
United States in March last a point of 
great practical importance in commer- 
cial transactions was determined. The 
plaintiff was the holder of promissory 
notes dated at Natchez, and sent them 


toa banking firm in that city for col-. 


lection, with instructions that if not 
paid on presentment they were to be 
protested and notice of non-payment 
sent to the indorsers, The maker 
lived twelve miles from Natchez on a 
plantation, and had no place of busi- 
ness in the city. The bankers were ig- 
norant of his residence and made reas- 
onable inquiry without success, They 
gave the notes to a Notary Public who 
knew the maker’s residence, but did not 
take the notes to him for presentment 
there, and, on inquiry for him at public 
places in the city, protested them for 
non-payment, In an action against a 
responsible endorser the plaintiff failed 
for want of proof of due presentment 
and demand. He then brought the 
action against the bankers which was 
the subject of review in the Supreme 
Court. ‘That court referred to the case 
of Allen v. Merchants Bank, 22 Wend. 
215, in which, reversing the Supreme 
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Court, the Court of Errors held that 
bankers to whom notes are entrusted 
for collection are responsible for the 
failure of agents employed by them in 
presenting and protesting notes, al- 
though such agents are notaries exer- 
cising a public office and especially 
charged with such duties, They re- 
ferred also to the cases in Massachu- 
setts, Dorchester and Milton Bank v. 
New England Bank, 1 Cushing 177, 
and Warren Bauk v. Suffolk Bank, 10 
Cushing 582, where a contrary doc- 
trine was held. The position taken by 
the New York court was disapproved 
and it was held by the United States 
Supreme Court in the case referred to, 
that although no proof was made of a 
custom for bankers to hold notes till 
the close of banking hours on the day 
of maturity, and if not paid to hand 
them to a notary for demand and pro- 
test ; yet the court, finding by the de- 
cisions of the courts of Mississippi 
that in that state a bank in such case 
is not liable for the failure of the no- 
tary to perform his duty, it reversed 
the judgment rendered below for the 
plaintiff. The court says also that the 
knowledge of the notary of the resi- 
dence of the maker did not affeet the 
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case, and intimates that even with this 
knowledge he was not bound to go be- 
yond the city at which the notes were 
dated in order to present them. Jus- 
tice Field, who delivered the opinion, 
adds: “It is enough that here the 
notary was not, in this matter, the 
agent of the bankers. He was a public 
officer whose duties were prescribed by 
law, and when the notes were placed 
in his hands in order that such steps 
should be taken by him as would bind 
the endorsers if the notes were not 
paid, he became the agent of the holder 
of the notes. For any failure on his 
part to perform his whole duty he 
alone was liable; the bankers were no 
more liable than they would have been 
for the unskillfalness of a lawyer of 
reputed ability and learning to whom 
they might have handed the notes for 
collection, in the conduct of a suit 
brought upon them.” 

If this view is to be established 
throughout the country it must have a 
very important bearing upon a vast 
number of commercial transactions, 
It has not been adopted in this state. 
In the case of the Exchange National 
Bank of Pittsburg v. The First Nation- 
al Bank of Newark, the drafts were sent 
to the Third National Bank of New York 
for collection without instructions, That 
bank sent them to the First National 
of Newark where the drawee lived. It 
was claimed that the latter bank failed 
to procure a proper acceptance whereby 
the drawer was released, and the Pitts- 
burg bank sued the Newark bank for 
the amount. Judge Nixon, in the U. 
S. Circuit Court non-suited the plain- 
tiff on the ground that there was no 
privity with the Newark bank, and that 
the New York bank to which tbe drafts 
were sent was alone liable to the send- 
er as held in Allen v. Merchants 
bank. An action was then brought 
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against the New York bank in which 
a judgment was rendered for the de- 
fendant on grounds relating to the 
facts of the acceptance. This suit is 
still pending on Writ of Error to the 
Supreme Court, where it may call forth 
some further views as to important 
questions arising out of our extensive 
banking system, and the reciprocal 
duties of banks in the collection of 
commercial paper. 





In Britton v. Stratton, et al., U.S. 
Cirenit Court, E. D. Michigan, Fed. 
Rep. Aug. 1, 1882, the question of the 
right to the use of trade marks is care- 
fully discussed. The principal ques- 
tion involved was whether the words 
“Twin Brothers,” used as a trade mark 
in connection with a certain kind of 
yeast manufactured by the complainant, 
are a trade mark of such character as 
entitles the complainant to be protect- 
ed in his monopoly of them, The 
point is not free from difficulty. The 
cases concerning the validity of trade 
marks are very difficult to reconcile, but 
the following propositions are stated as 
settled: That a court of equity will 
enjoin unlawful competition in trade 
by means of simulated label, or of the 
appropriation of a name; as when the 
defendant appropriates the name of a 
hotel conducted by the plaintiff, or imi- 
tates his label upon preparations. The 
ground of interference in this class of 
cases is fraud, that is the attempt to 
palm off the goods of the defendant as 
the goods of the plaintiff. A court of 
equity will not protect a person in the 
exclusive use of a word which expresses 
a falsehood, as if the article bears the 
word “ patented ” when in fact it is not 
patented, or exhibits an untruth as to 
the place of manufacture or composi- 
tion of the article. That no one can 
extend his monopoly of a patented 
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trade mark, By the expiration of the 
patent the public acquires the right 
not only to make and sell the article, 
but to make and sell it under the name 
used by the patentee. A person can- 
not by means of a trade mark monopo- 
lize the name of the place where the 
article is manufactured, Nor the ordi- 
nary numerals or letters, This propo- 
sition, however, has been disputed, 
Nor can a person monopolize a name 
expressive of the character or composi- 
tion of an article. Nor when the words 
are ‘expressive only of the name and 
quality of the article and have acquired 
that significance in the market. 

The complainant claimed that he had 
bought from the defendant Stratton 
and his bruther the entire right to the 
use of the trade mark and asked that 
the defendants be enjoined from using 
the name of “ Twin Brothers” in con- 
nectfon with the sale of yeasi. The 
defendants insisted that the complain- 
ant should not be protected in the use 
of the trade mark because in using it 


he represents that he was the origina- 


tor of the yeast in question which was 
not the fact and that Twin Brothers is 
a generic name of a compound made 
under a discovery of the defendant 
Stratton. The difficulty is in distin- 
guishing the case where the property 
has acquired a generic name as indi- 
cating the quality of the article rather 
than its origin or ownership, It is a 
matter for the court to determine in 
each case from the testimony as well 
as from the mark itself, whether the 
words used as a trade mark have be- 
come so wel] known as to denote to 
the public the character and quality of 
the article and not its origin or owner- 
ship. Mere words may become valid 
trade marks when they are merely ar- 
bitrary, or are indicative of origin or 
ownership in the original proprietor, 
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Words which have acquired a signifi- 
cance in the marks as expressive only 
of the name or quality of an article 
cannot be appropriated as a trade 
mark, But if the primary object of the 
trade mark be to indicate origin or 
ownership, the mere fact that the arti- 
cle has obtained such a wide sale that 
the mark has also become indicative of 
the quality, is not of itself sufficient to 
debar the owners of protection or make 
it the common property of the trade. 
But if the name be suffered to come 
into general use without objection from 
the proprietor, it may become merely 
generic or indicative of quality. 

A trade mark indicative of origin or 
ownership in the proprietor of a certain 
business may be sold or assigned by 
him as an appurtenance of such busi- 
ness, and the assignee may become 
entitled to the exclusive use of such 
mark, even as against such proprietor 
himself, Held, That the right to use 
the words “Twin Brothers” in con- 
nection with portraits of the twins had 
been lawfully assigned to the plaintiff 
and that he was entitled to an injunc- 
tion against one of the twins who had 
set up a separate establishment and 
was making use of the trade mark in 
manufacturing yeast. 





Tue subject of trade marks is also 
discussed in the case of the Shaw 
Stocking Co. v. Mack, et al., U. 8S. 
Circuit Sout, N. D. N. Y¥., Fed. Rep., 
Aug. 1882. The question here was 
upon infringement by reason of a simi- 
litude between the labels used by the 
defendants and those of the complain- 
ant to which it claimed an exclusive 
right as a trade mark. The principal 
question was as to which the complain- 
ant had an exclusive right to the num- 
ber “ 830” to designate and distinguish 
those of a particular variety made by it. 














Heid, That where numerals constituted 
one of the most prominent features in 
complainant’s design for a label and 
the same numerals were used in a simi- 
lar design by the defendants such use 
upon the same kind of articles is calcu- 
lated to deceive and is an infringement, 
It is enough that such a similitude ex- 
ists as would deceive an ordinary pur- 
chaser, not an expert or such as would 
not be easily detected, if the original 
and spurious were seen together. The 
right to a trade mark is a right depend- 
ing on use, Complainants had used 
the numerals in question long enough 
to convey a precise understanding when 
such numerals were used alone and its 
right to their exclusive use should be 
upheld. Injunction.granted. 


RECORD TITLE TO LAND. 








Although searching is often a work 
left to the youngest of lawyers, or 
done by those who are not lawyers at 
all, there is perhaps no branch of the 
law more difficult to do well or in 
which a mistake may be more fatal. 

In theory the matter is simple 
enough. The ordinary rule is to search 
deeds and mortgages against each 
name in the chain of title from the 
time of the deed to the person searched 
till fifteen days after record of a 
deed from him; and to“search judg- 
ments from twenty years before the 
time of search to the record of the 
deed from the name searched. 

Bat this rule, never perfect, has now 
become utterly defective. By a de- 
cision of the Court of Errors it is now 
held in substance that while a prior 
deed not recorded for fifteen days loses 
its priority against an honest pur- 
chaser, yet that the second deed need 
not be recorded to, hold its place. 
Thus so far as the records are con- 
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cerned no one can tell how many 
“honest” but secret purchases have 
been made. The first part of the rule 
does not therefore cover the chain of 
title. 

The rule as to judgments is no bet- 
ter. It is founded presumably on the 
rule that judgments remain good only 
twenty years, but entirely ignores the 
fact that the judgment may have been 
good in past time. Thus if A. B. held 
the property till 1860, and then gavea 
deed for it, no search under the rule 
in question would discover that judg- 
ments were recovered against him in 
1858, under which the lands were sold 
by the sheriff in 1865, and yet the last 
sale would carry the title. 

Admitting, however, that the rule be 
good, the difficulties of searching only 
begin. We are told to search names. 
And we find variations in the same name. 
The one name Miller runs through 
Muller, Mellor, Mueller, Muhler, and 
some others. Cisco, in our country, 
was originally and has now returned to 
Francisco, and has passed through 
Scisco and Sisco. Many a prefix of 
Van or De, or Fitz has been dropped 
or taken up. And then there are the 
names that make a searcher groan, of 
men of a thousand deeds, who often 
draw their own papers and never made 
themselves plain. Then the record 
may be bad because of defective ac- 
knowledgment of the deed, or a forgery 
may have been recorded. 

The further question comes where to 
begin the search. The usual rule is 
to find some one in possession twenty 
or thirty years back and search from 
bim, and a fairly good rule it is—cer- 
tainly as good as the last. But there is 
no rule for lands of which there is no 
possession, and all the unfenced wood- 
lands of the state come under that 
category. With these unpossessed 
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lands, including the mines of the North, 
the marl pits of the South, the now 
priceless sands of the ocean front, a 
careful searcher must go back through 
all the proprietory records and from 
them to the present day to make sure 
thxt the title in question is under 
paramount and prior grant. Itis no 
exaggeration to say that in nine cases 
out of ten this cannot be done. Either 
the county records have been de- 
stroyed, or deeds are lost and have not 
been recorded, or early grants to Lon- 
don companies or Tory refugees re- 
main on the record to puzzle searchers 
with good record titles that are never 
enforced and utterly disregarded in 
practice. Certainly the title to large 
quantities of the unenclosed lands of 
the state can never be satisfactorily 
traced. 

With lands in actual possession by 
fenées_and occupation it is easier to 
deal, and the thirty years’ rule works 
fairly well. But even then awful loop- 
holes are left. An experienced searcher 
for one of our moneyed institutions 
was one day searching the title of one 
of a whole cluster of houses, whose 
title had been undisputed thirty years. 
Trying to carry it back further he 
failed, and inquiry developed the fact 
that the land had been sold thirty 
years back bya man who had been 
many years tenant by the curtesy, but 
who had only died recently. At his 
death his wife’s heirs had become en-. 
titled to the property and all its im- 
provements. 

The worst of the system of records 
is seen in some of the Western states 
where false titles, like the Wolcott 
grant in Kentucky, are kept alive by 
speculators from generation to gen- 
eration with fully certified searches, 
none of which show the fact that other 





deeds for the same lands, by other title 
and other names, are in those same 
records. No amount of searching in 
the one title would discover the other, 
because the names are different. 

Enough has been suggested in this 
paper to indicate that the record sys- 
tem for land titles is very defective. 
Probably any system must be. We 
never will be ready to submit to the 
Roman rule by which all lands are held 
on the rolls of court, and a man is 
owner because the Government recog- 
nizes him as such on its books. Nor 
will our people be satisfied with the 
Pennsylvania fashion of tax titles, by 
which the last tax sale is the founda- 
tion of the title. But there are some 
things that could be done to ease the 
labors of the searcher. 

There might be fewer classes of 
books. The distinction between a deed, 
a mortgage, a release of mortgage, an 
assignment of mortgage, etc., may be 
very shadowy, and will often depend 
on the unrecorded fact whether some 
one has taken possession or not. The 
multitude of books and indices in some 
counties is of itself a danger to inex- 
perienced searchers. 

There might be better indices. An 
alphabetical list of names, since the in- 
troduction of the land system into 
catalogues, would be a very easy thing, 
at any rate with current records. What 
is vastly needed, however, is an index 
of land according to its locality. A 
searcher ought to bave an index that 
would show him the neighborhood and 
enable him to decide whether there are 
disputes as to frontage and boundary, 
or outstanding titles, without reference 
to the names given him for his search. 

In large cities an abstract of deeds, 
etc., should be printed from day to 
day. It would ¢cost little to prepare, 








and if gathered in book form would 
allow lawyers to do most of the search- 
ing at home. 

Certain particular records should be 
required by law. The residence of de- 
fendants should appear in a judgment, 
recognizances should be indexed be- 
fore forfeiture, and levies on land 
should be recorded. Any decent re- 
cord of marriages or births may be 
considered impossible. Perhaps it is 
just as difficult to make some ex- 
perienced conveyancers understand the 
meaning of the descriptions they put 
in their deeds. But something cer- 
tainly can be done to improve the sys- 
tem of record and indexing, or at least 
to make it uniform in the various 
counties. 

Up to this time our searchers have 
been preserved from many 4 mistake 
by the general acquaintance that the 
people had with the state of each 
other's titles. In the future, with the 
growth of the state, this cannot be 
looked for, But we can at least see 
that the system of records aod indices 
be made as perfect as possible. 


THE AMERICAN BAR ASSOCIA- 
TION. 


The fifth annual meeting of the 
American Bar Association was held at 
Saratoga during the second week in 


August. The sessions began on the 
8th and ended on the 12th, closing 
with the annual dinner at the Grand 
Union on the evening of the 12th. 
More than one hundred members were 
in attendance, over one hundred and 
fifty new members were added, and the 
general impression derived from the 
public proceedings and the social in- 
tercourse of the members was that the 
association is now secure in its posi- 
tion and must continue to subserve the 
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purposes announced in its constitution 
—‘ to advance the science of jurispru- 
dence, promote the administration of . 
justice and uniformity of legislation 
throughout the Union, uphold the 
honor of the profession of the law and 
encourage cordial intercourse among 
the members of the American Bar.” 
Although no very marked steps in ref- 
erence to these objects were taken at 
this meeting, and the discussions were 
almost wholly confined to one topic, 
yet it was felt that the general pur- 
poses of the association were advanced 
and, especially, that the personal rela- 
tions of members from all parts of the 
country were put upon such a basis as 
to extend its influence far beyond the 
scope of its formal annual proceedings: 
The usefulness of the association plain- 
ly depends upon what its organized ac- 
tion shall stimulate its individual mem- 
bers to do in their several spheres of 
professional labor at home. 

The first session took place on Tues- 
day evening, when ex-Senator Francis 
Kernan, who had been called upon by 
the executive committee to take the 
place of presiding officer made vacant 
by the death of the President, Clarkson 
N. Potter, called the association to or- 
der and alluded in becoming terms to 
the loss sustained by the association in 
the death of Mr. Potter. Mr. Everett 
P. Wheeler, of New Yurk, then read a 
very graceful and interesting memorial 
of the late President, portraying his 
career as a lawyer and statesman in 
terms of affectionate eulogy. Mr. Ker- 
nan then read his address, which, by 
the constitution, is devoted to commu- 
nicating the most noteworthy changes 
it statute law of general interest made 
in the several states or by congress 
during the preceding year. It may be 
satisfactory to note that, if Mr. Kernan 
has carefully gleaned the wide field, 
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very little legislation of general inter- 
est has taken place during the year. 
He mentioned absolutely none in New 
Jersey, and on turning over our stat- 
utes of 1882 as published in this jour- 
nal we may admit that he was fairly 
justified in passing them without cull- 
ing out a single enactment. Yet we 
think that if he had carefully examined 
one act passed February 22, 1882, pro- 
viding that any citizen of the state who 
can present to the Supreme Court the 
certificate of five counsellors of five 
years’ guod standing, that he is “ of 
good moral character and unusual apt- 
itude in his knowledge of legal princi- 
ples,” and recommending him for ex- 
amination, the Court shall examine 
him and admit him to practice as an 
attorney if found qualified, he would 
have admitted this enactment into the 
category of those of general interest. 
We are sure he would if he could have 
learned from some lawyer or statesman 


from New Jersey the first cause and 


genesis of the act. If it shall be gen- 
generally adopted throughout the 
country it may lead to the growth and 
development of a sort of aristocracy of 
legal learning evolved by a process of 
natural selection, made easy by the 
simple machinery of this legislative 
provision, Pe:haps, however, Mr. Ker- 
nan did not think it of general interest 
except as a warning, and was too gen- 
erous to display it for that purpose. 

The address of the President may be 
found in full in the Albany Law Jour- 
nal for August 19th, and it is not nec- 
essary that we should note even in 
brief the legislative changes of the 
year. 

On Wednesday morning the regular 
annual address was read by Alexander 
R. Lawton, of Georgia. This address 
was not quite within the path hereto- 
fore followed. The former addresses 





were on the lives and characters of 
judges—Marshall, Taney and Paterson 
being the subjects. Mr. Lawton came 
down from the Bench to the Bar and 
devoted his address to a delineation of 
the personal and professional character 
of two distinguished lawyers of South 
Carolina, James L, Pettigru and Hugh 
S. Legare. He paid his tribute with 
the force and sincerity of a perscnal 
friend and admirer, and with the elo- 
quence of a lawyer worthy to succeed 
the subjects of his eulogy in the same 
field of labor, 

On Wednesday evening a paper writ- 
ten by Gustav Koerner, of Illinois, was 
read by the Secretary, on the subject 
of “The Doctrine of Primitive Dam- 
ages and its Effects on the Ethics of 
the Profession.” It was a vigorous 
protest against the doctrine insensibly 
established—not by statute but by ju- 
dicial decision—that a man may recov- 
er damages for an injury beyond his 
actual loss, and by way of punishing 
the wrong-doer. 

The Secretary announced that here- 
after, by order of the executive com. 
mittee, no paper should be read except 
by the writer in person, so that if a 
gentleman is honored by an invitation 
to read a paper before the association 
he must take the trouble to attend the 
meeting and read it himself, and be 
ready to face any discussion it may 
provoke, A paper was also read by M. 
M. Rose, of Arkansas, on “ The Titles 
of Statutes ;” a rather dry subject and 
not caleulated to awaken much enthu- 
siasm among a party of lawyers late in 
the evening, especially when treated as 
in this case with a research extending 
to the very roots of the earliest 
growths of legislation, and a minute- 
ness worthy of a digest of decisions. 
It will be printed in the proceedings, 
and we call attention to it so that if 





any lawyer shall need sudden informa- 
tion as to the structure of statutes and 
their construction in relation to their 
titles or preambles, he will knuw where 
to find it. 

At the close of these papers the usu- 
al formal motion was made that the 
thanks of the association be tendered 
to the gentlemen who prepared them. 
Judge Wright, of Iowa, in a forcible 
and amusing speech protested against 
the practice of making such perfuncto- 
ry expressions of thanks for such du- 
ties—as savoring too much of the 
fourth of July platform and the desk 
of the Sunday-school celebration. Sev- 
eral gentlemen vigorously defended 
the practice, and after a lively discus- 
sion which must have been anything 
but entertaining to the gentleman wait- 
ing to be thanked, the motion was 
withdrawn, with many assurances that 
no slight was intended, but only that 
the meeting did not think it necessary 


to express the grateful emotions it 
must be presumed to feel. 

On Thursday morning, iv order to 
do away with such unprofitable discus- 
sions as occurred at the close ol the 


preceding evening, the following 
amendment to the sixth article of the 
constitution was adopted: “ No com- 
plimentary resolution to an cfiicer or 
member for any service performed, 
paper read, or address delivered, shall 
be considered by the association.” A 
very interesting paper was then read 
by Thomas J. Semmes, of New Orleans, 
upon “ The Civil Law as transplanted 
in Louisiana,” This paper was pre- 
pared by Mr. Semmes by special re- 
quest, made in consequence of the 
great interest excited by some informal 
explanation given by him at the last 
meeting as to the laws of Louisiana re- 
lating to real estate. It is not possi. 
ble to give in this account of the pro- 
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ceedings any abstract however meagre 
of this valuable paper. It contained 
35 closely printed pages and the read- 
ing occupied nearly two hours, and yet 
it was listened to with unabated inter- 
est and unflagging attention. It began 
with the striking statement: “ Al- 
though the civil code of Louisiana is 
subject to criticism, its excellence, rec- 
ognized by distinguished jurists, is 
attested by the fact that no radical 
change has been made since its adop- 
tion in 1825, save the alterations re- 
sulting from the abolition of slavery ; 
in other respects the hand of innova- 
tion has lightly touched it ; the amend- 
ments during a period of fifty-seven 
years being few and unimportant.” To 
lawyers who have lived in the atmos- 
phere of the common law and have ob- . 
served the immense changes worked 
by statute and judicial decision on that 
system during the last half century. 
this remarkable statement as to the 
stability of the legal system in a sister 
state, was enough to awaken earnest 
attention. The interest in the subject 
was increased by another remark made 
by Mr, Semmes by way of preface. He 
said, “ During the period in which the 
Louisiana code has endured, almost in- 
tact, the spirit of reform in Great Brit- 
ain and all the common law states in 
this Union, bas revolted against the 
pedantry, the fictions, the feudal con- 
ceits and the artificial theories, with 
their train of intricate and unintelligi- 
ble modes and distinctions, which learn- 
ed judges had vainly attempted to 
adapt to the wants of modern civiliza- 
tion, and has substituted in their place 
a simplicity suggestive of its classic 
origin, and bearing the impress of 
minds enriched by the study of the 
Roman law.” Mr. Semmes then pro- 
cee.Jed to give a clear and compact ab- 
stract of this remarkable code under 
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which one of the states of the Union 
has existed without material change 
for more than halfacentury. It should 
be widely read by the profession in 
other states and it must be counted 
one of the advantages of the American 
Bar Association that it tends to make 
us look beyond the immediate sphere 
of our personal labors and to study 
more closely the workings of the legal 
systems prevailing in different sections 
of the country. Such study must tend 
to a gradual assimilation and the 
steady advance of the science of juris 
prudence. 

After the reading of this paper Wm. 
Allen Butler, Chairman of the Com- 
mittee on Jurisprudence and Law Re- 
form, submitted the report of tliat com- 
mittee. It related to three subjects, 


the uniformity of legislation concern- 
ing acknowledgments of instruments 
relating to real estate; marriage and 


divorce and the structure of legislative 
enactments. On these subjects the 
committee recommended the following 
resolutions, which were adopted seria- 
tim without debate: 

I.—FORM OF ACKNOWLEDGMENTS, 


Resolved, That this Association recommends 
the passage by the Legislatures of the several 
States and Territories of the act relating to 
acknowledgments of instruments affecting real 
estate in the form reported by the Committee 
on Jurisprudence and Law Refvurm, a copy of 
which is hereto annexed and marked Schedule 
‘* A.” and that under the direction of said com- 
mittee the several local councils be and they 
are hereby requested to further, by all proper 
means, the passage of such act by their State 
Legislatures. 

ScHEDULE A, 

REFERRED TO IN THE FOREGOING RESOLUTION. 
An Act relating to Acknowledgmeuts of Instru- 
ments Affecting Real Estate. 

Szotion 1. The following forms of ac- 
knowledgment may be used in the case of con- 
veyances or other written instruments affect- 
ing real estate, and any acknowledgment so 
taken and certified shall be sufficient to satisfy 
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all requirements of law relating to the execu- 
tion or recording of such instruments: 

[Begin in all cases by a caption specifying the 
State and place where the acknowledgment is 
taken.] 

1. In the case of natural persons acting in 
their own right : 

On this day of 18 , before 
me personally appeared A. B. (or A. B. and 
0. D.), to me known to be the person (or per- 
sons) described in and who executed the fore- 
going instrument, and acknowledged that he 
(or they) executed the same as his (or their) 
free act and deed. 


2. In the case of natural persons acting by 
attorney: 

On this day of 18 , before 
me personally appeared A. B., tome known 
to be the person who executed the foregoing 
instrument in behalf of C. D., and acknowl- 
edged that he executed the same as the free 
act and deed of said C. D. 


3. In the case of corporations or joint stock 
associations : 

On this day of 18 __, before 
me appeared A. B., to me personally known, 
who, being by me duly sworn (or affirmed), 
did say that he is the President (or other officer 
or agent of the corporation or association) of 
(describing the corporation or association), and 
that the seal affixed to said instrument is the 
corporate seal of said corporation (or associa- 
tion), and that said instrument was signed and 
sealed in behalf of said corporation (07 associa - 
tion), by authority of its Board of Directors 
(or trustees), and said A. B. acknowledged said 
instrument to be the free act and deed of said 
corporation (07 association). 

(In case the corporation or association has no cor- 
porate seal, omit the words “ the seal affixed to said 
instrument is the corporate seal of said corporation 
(or association) and that’’ and add, at the end of the 
affidavit, the words “‘ and that said corporation (or 
association) has no corporate seal.’’) 


(In all cases add signature and title of the officer 
taking the acknowledgment.) 

Sxc. 2. When a married woman unites with 
her husband in the execution of any such in- 
strument, she shall be described in the ac. 
knowledgment as his wife, but in all other re- 
spects the acknowledgment shall be taken and 
certified as if she were sole; and no separate 
examination of a married woman in respect to 
the execution of any release of dower, or oth- 
er instrument affecting real estate, shall be re- 
quired. 





Il. —MARRIAGE AND DIVORCE. 

Resolved, That in view of the frequent oc- 
currence of cases of irregular and fraudulent 
practices in the conduct of suits for divorce, 
involving abuse of the process of the courts, 
breach of professional obligations and conniv- 
ance at actual crime, the local councils of the 
Association and the several State and Local 
Bar Associations be respectfully requested, as 
far as possible, to expose such irregularities 
and frauds, and to secure the punishment of 
all parties concerned in them. 

Resolved, That the several local councils and 
State and local Bar Associations be requested 
to advocate the enactment in their respective 
States of a statute of which the following is a 
draft : 

AN ACT TO PREVENT FRAUDULENT DIVORCES. 

The jurisdiction of the Courts of this State, 
in suits for divorce, shall be confined to the 
following classes of cases : 

1. Where both parties were domiciled with- 
in this State when the action was commenced. 

2. Where the plaintiff was domiciled within 
this State when the action was commenced, 
and the defendant was personally served with 
process within this State. 

8. Where one of the parties was domiciled 
within this State, when the action was com- 
menced, and one or the other of them actually 
resided within this State for one year next pre- 
ceding the commencement of the action. 

III. —COMMISSIONS OF LEGISLATION. 

Resolved, That in view of the growing evil 
of hasty and ill-considered legislation and of 
defective phraseology in the statute law, this 
association recommends the adoption by the 
several States of a permanent system by which 
the important duty of revising and maturing 
the acts introduced into the legislatures shall 
be entrusted to competent officers, either by 
the creation of special commissions or com- 
mittees of revision, or by devolving the duty 
upon the Attorney General of the State. 

The reports of the committees on 
Judicial Administration and Remedial 
Procedure, on Legal Education and 
Admission to the Bar, and on Com- 
mercial and International Law, not be- 
ing prepared fully, were ordered to be 
received by the Secretary, for the rec- 
ords of the Association, 

The officers for the ensuing year 
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were then elected as follows: Presi- 
dent, Alexxnder R. Lawton of Georgia ; 
Secretary, E. Otis Hinckley of Balti- 
more, Md.; Treasurer, Francis Rawle 
of Philadelphia, with a Vice-President 
for each state, a General Council and 
Local Councils in the several states. 
In this state the officers elected were: 
Vice-President, A, Q. Keasbey ; Mem- 
ber of General Council, Jacob Weart ; 
Local Council, Charles Borcherling, 
R. Wayne Parker and Washington B. 
Williams. 

At the evening session of Thursday 
the special order was the consideration 
of the two reports from the special 
committee on Relief of the Supreme 
Court of the United States. The dis- 
cussion of these reports occupied the 
whole evening and most of the follow- 
ing day. In fact it was the only de- 
bate of any importance which occur. 
red during the meeting of the Associa- 
tion. But this one was of more than 
usual interest, not only from the na- 
ture of the subject, but from the fact 
that the nine eminent members of the 
cummittee were divided as equally as 
possible and presented two reports ; 
one by the majority of five members 
and the other by the other four. These 
two reports had been printed and were 
distributed among the members. The 
majority report signed by Messrs. John 
W. Stevenson, Charles 8S. Bradley, 
Rufus King, Alex. R. Lawton and Hen- 
ry Hitchcock, advocated and recom- 
mended a system of intermediate ap- 
pellate courts, without going into any 
detail as to their structure. The min- 
ority report, signed by Messrs. Edward 
J. Phelps, the chairman of the com- 
mittee, Cortlandt Parker, William M. 
Evarts (who was put io the place of 
the president, Mr. Potter), and Rich- 
ard T. Merrick, simply recommended 
that the Sup. Court should be divided 
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into two or more sections for the hear- 
ing of causes upon their docket, except 
cases pertaining to the original juris- 
diction of the court and those involv- 
ing questions under the constitution 
and treaties. Such sections not to be 
made up by permanent assignment of 
judges but by such system of division 
as the ~ourt may from time to time 
find expedient ; no judge to sit upon 
review of his own decision, and the 
causes not to be distributed by their 
subjects, but according to the discre- 
tion of the court under such regula- 
tions for despatch of business as they 
may deem expedient. 

The debate was opened in favor of 
the majority report by Mr, Hitchcock, 
of St. Louis, who briefly but with great 
clearness and force set forth the ad- 
vantages of intermediate courts of 
appeal. He insisted very earnestly on 
the point that the plan of the minority 
would be an invasion of the vonstitu- 
tional provision tliat there shall be one 
Supreme Court, and he urged the ne- 
cessity of bringing the administration 
of justice closer to the people, by es- 
tablishing these appellate courts where 
i large part of the cases would be 
finally disposed of. 

Mr. Phelps, of Vermont, then fol- 
lowed in an argument for the plan of 
the minority. His speech was marked 
with the logical force and clearness of 
statement which have invariably char- 
acterized all his efforts before the As- 
sociation. He was especially forcible 
in his demonstration of the constitu- 
tionality ol the plan and urged with 
great effect the impolicy and danger of 
establishing inferior courts of appeal 
which must be in effect supreme, so 
far as relates to cases of less than ten 
thousand dollars. 

Mr. C. W. Bonney, of Chicago, re- 
plied in favor of the majority in an 
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effective speech, in which he referred 
to the system of intermediate courts in 
Illinois and asserted that it had been 
entirely successful, and that those who 
had opposed it are now in favor of ap- 
plying the same remedy in the case of 
the Supreme Court at Washington. 

It was expected that Mr. Evarts 
would then close the debate, but at 
this time Mr. Russell of St. Louis ob- 
tained the floor and put an end to all 
serious discussion. The Albany Law 
Journal describes the scene so well 
that we prefer to quote the impressions 
of its editor who was an observer: 
‘¢On the subsidence of Mr. Bonney, Mr. 
Russell, of St. Louis, sprang with an 
angry roar into the arena, and pre- 
ceeded to convulse the house with a 
violent and uproarious tirade against 
Senator Davis and his bill. Points of 
order were of no avail, The enthus- 
iastic gentleman sought to fire the 
associated heart by showing how con- 
temptuously the Senator, when asked 
to adjourn the Senate in order to hear 
from this committee, had refused, stig- 
matizing the Association as a few gen- 
tlemen at Saratoga who do not agree 
among themselves,” etc. By this hour, 
half past ten, it was apparent that Mr. 
Evarts would not have time to utter 
more than one of his famous sentences 
before eleven, and the debate was ad- 
journed. 

On Friday morning a long paper was 
read by Isaac M. Jordan, of Ohio, on 
“Trial by Jury; its defects and their 
remedies.” This paper was a verbose 
and turgid history and an indiscrimin- 
ate eulogy of the jury system, and was 
entirely without value or purpose in 
the proceedings of the American Bar 
Association. It served to make very 
opportune the rule preventing the 
Association from passing a vote of 
thanks for any paper, and to call atten- 
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tion to the fact that the constitution 
provides that no paper read can be 
printed in the proceedings without the 
express approval of the Committee on 
Publications. 

After this paper was finished the 
discussion of the preceding evening 
was resumed. Mr. Evarts, in one of 
the most able and logical arguments 
we have ever heard from him, opposed 
the plan of intermediate courts, as in- 
compatible with our system, and as 
tending to weaken and destroy our 
whole judicial fabric. 

He treated the subject on the broad- 
est principles of statesmanship, and 
maintained his positions with ad- 
mirable ingenuity and force. 

Judge Bradley replied to him in a 
short but very effective speech, and the 
debate was further participated in by 
Gen. Preston, of Kentucky, Mr. Hink- 
ley, of Maryland, Mr. Ladd, of Massa- 
cbusetts, and Mr. A. Q. Keasbey, of 
this state, who touched only on the 
constitutional point, in order to state 
the law of this state as to the division 
of our Supreme Court, and the effect of 
the decision in Wood v. Fithian, 4 
Zab. 838, construing the act of 1845. 

The vote was then taken, and the 
report of the majority sustained by a 
vote of 39 to 27, which is about the 
same division of the whole meeting as 
existed in the committee itself. 

This debate ended the proceedings, 
and the Association adjourned, after a 
resolution that the next meeting shall 
be at the White Sulphur Springs, 
Greenbrier county, West Virginia. 

The usual dinner took place at the 
Grand Union on Friday evening. As 
no reporters are ever admitted to these 
banquets of the jurisconsults, and as 
they are held in the secluded quarters 
of the hotel knuwn as “the nursery,” 
it is of course impossible to give any 
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account of their orgies. though it 
might prove to be the most entertain- 
ing part of the annual doings of the 
Association; but one fact has leaked 
out and may be made public with. 
out impropriety—that General Pres- 
ton, of Kentucky, assured all mem- 
bers of the Association that they should 
have a most cordial welcome to the 
White Sulphur next year, and held 
out expectations of certain ante bellum 
refreshments, that would add very 
much to the pleasure of their visit. It 
seemed to be the general impression 
that tohold the next meeting in the 
South would not only be agreeable but 
tend to promote one of the objects of 
the Assvciation—to encourage cordial 
intercourse among the members of the _ 
American Bar, 





THE N. J]. CENTRAL RAILROAD 
CASE. , 





This was not a suit in Equity in the 
ordinary sense, but a petition to the 
Chancellor, entrusted under the statute 
of 1874 with the operation of an in- 
sulvent railroad, for directions to his 
Receiver as to the mode of dealing 
with the petitioners as contractors for 
materials to be used in running the 
road. 

The petition states that Vanderbilt 
and Hopkins, lumber dealers, and the 
firm which preceded them, had for 
several years been engaged in furnish- 
ing lumber for F. 8S. Lathrop the late 
Receiver, and had from time to time 
supplied very large quantities of such 
materials used in repairing and operat 
ing the road; that at the time of his 
death in March last they were heavily 
engaged in fulfilling like contracts ; 
that the course of business was for the 
Receiver to cause estimates to be made 
during the winter months, by the dif- 
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ferent departments of the road as to 
the amount of the various kinds of 
lumber probably required fox the year, 
and upon such estimates, to make 
contracts from November to January 
with the petitioners to furnish it; that 
the prices and qualities were agreed 
on verbally with the Receiver and at 
his direction written orders were is- 
cued by the purchasing agent, and 
thereupon the petitioners would make 
their contracts in the South and other 
lumber districts for obtaining the 
materials for delivery as required dur- 
ing the year; that at the time of the 
death of the Receiver large contracts 
had becn so made and were in the 
course of fulfillment, and proceeded 
without interruption after the appoint- 
ment of the new Receiver until June 
last, when he repudiated the contracts 
and refused to receive any more mater- 
ial. That at the time of filing the 
petition théy had furnished and actu- 
ally delivered under such orders ma- 
terials amounting to $69,525.11, which 
had been duly inspected and accepted, 
and for which a balance of $11,250.73 
remained unpaid ; that they had furn- 
ished and delivered materials ‘ordered 
to the amount of $25,310.84, on which 
no payment had been made, though 
the goods had been inspected and re- 
ceived ; and that materials to the 
amount of $307,965.35 had been or- 
dered but not yet delivered ; that as 
to the latter the petitioners had made 
contracts for the lumber in the South 
and paid over $30,000 in advances 
thereon, that large quantities had been 
sawed, that several vessels were on 
the way, and six vessels loaded with 
lumber were actually at the company’s 
docks waiting to be unloaded and 
charging demurrage. That there was 
no dispute as to price or quality, but 
the Receiver refused to receive even 





the lumber at the docks, nnd repudi- 
ated the entire contracts, alleging that 
he was not bound to take the lumber, . 
and that much of it was not needed 
for the operation of the road. 

The petition prayed for directions 
to the Receiver, lst. To pay for the 
lumber received and accepted; 2nd. 
To accept delivery of the materials 
furnished and accepted; 3rd. To ac- 
cept such goods as shall arrive under 
the contracts, or in case the situation 
of the trust property made it impossi- 
ble, then to make such equitable ad- 
justment as to the undelivered mater- 
ials as would save the petitioners and 
those with whom they had made con- 
tracts for the lumber ordered from 
loss upon the work as far as it had 
been carried on. 

The answer of the Receiver in sub- 
stance denied personal knowledge of 
the contracts and his liability to fulfil 
them; but admits that lumber was fur- 
nished on such orders, and that a large 
amount was in progress at his appoint- 
ment, and that after his appointment, 
$195,064.37 were paid to the petitioners 
for lumber furnished on these orders ; 
it alleges that there were no written 
contracts, and that the receiver is un- 
willing to admit that prices and quan- 
tities were arranged by verbal agree- 
ment for so large an amount; that the 
usual way of doing business is for the 
heads of departments to make requisi- 
tion for materials needed, and for the 
General Superintendent to approve, 
and thereupon the purchasing agent 
makes his contracts and issues his or- 
ders; that the materials furnished to 
the present Receiver by the petitioners 
have been upon orders under this sys- 
tem, recorded with the endo:sements 
and approval of the heads of depart- 
ments; that as to the materials yet to 
be furnished by the petitioners, only 
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the white oak timber, white oak switch 
timber and oak ties will be needed by the 
road, and that a portion of the timber 
ordered, amounting to over $19,000, 
will not be wanted; that he is not 
bound to receive the materials, nor 
bound by any contract or arrangement 
made by his predecessor concerning 
them ; that he verbally repudiated the 
contracts in April last, and has since 
refused to pay any money or to receive 
any more material, or to recognize 
them as binding in any way. The an- 
swer further states, “it is true that 
there was no difficulty or complaint as 
to the manner in which the business 
had been performed, but the petition- 
ers were persistently and emphatically 
informed that the respondent would 
not pay for the lumber, and refused to 
receive it.” 

Upon this petition and answer testi- 
mony was taken, and the books and 
papers of the Receiver produced. There 
was no dispute about the orders which 
were all produced, and it was shown 
that during the two preceding years 
the petitioners had furnished on simi- 
lar orders about the same materials in 
quantity and value, which had been re- 
ceived and paid for withoutany dispute 
or question ; that in all cases the 
prices were agreed on verbally between 
the receiver and the petitioners, and in 
most cases entered on the order 
books, and that on the receiver's direc- 
tion, and generally on the reports of 
the departments on the requisition of 
the General Superintendent, the orders 
were issued by the purchasing agent. 
There was no conflict of testimony as 
to the quantities or prices of the ma- 
terials, and no suggestion of bad faith 
in any of the dealings. There was 
proof that certain of the materials or- 
dered were found unsuited to the wants 
of the road. It was also shown that 
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much the greatest proportion of the 
goods ordered and not yet delivered 
would be needed for the road, but that 
the Receiver had found that a consider- 
able quantity of certain kinds of ties and 
North Carolina pine ordered by Judge 
Lathrop were not adapted to the uses 
of the road. 

The matter was argued upon the pe- 
tition, answer and proofs by Artemus 
H. Holmes, of New York, and A. Q. 
Keasbey for the petitioners, and H. §S. 
Little and B. Williamson for the re- 
spondent. 

The Vice-Chancellor denied the 
prayer of the petition, and refused to 
give any directions to the Receiver, but 
dismissed the petition. The opinion 
appears in full elsewhere. 

This decision must have a very im- 
portant bearing upon the vast body of 
commercial transactions incident to 
the operation of railroads in the hands 
of receivers. The transactions in ques- 
tion were admitted to have been in 
good faith. The Receiver says in his 
answer that there was no complaint as 
to the manner in which they were done ; 
the goods contracted for were for the 
repairs and running of the road; they 
were of the same kind, and not greater 
in quantity than had been furnished 
and paid for in preceding years; al- 
though reaching half a million in the 
yearly aggregate, they were but asmail 
part of the five millions expended an- 
nually in the running of the road, and 
for which expenditure no special order 
of the Chancellor had been sought or 
given; they came strictly within the 
principle of Cowdrey v. Galveston R. 
R. Co., which, as the Vice Chancellor 
says, states “the rule as to what ex- 
penditure a receiver may make without 
first obtaining the approval of the Chan- 
cellor with certainty that allowance will 
be made therefor;” materials to the 














amount of over $35,000 had been ac- 
cepted but were not paid for; others 
were waiting acceptance, and a large 
part procured and in preparation for 
delivery, with certainty of great loss if 
refused. The petitioners asked pay- 
ment for goods delivered and equitable 
adjustment as to the rest. 

Their petition was simply dismissed 
and no directions given. The court 
does not regard the rule in Cowdrey 
v. Galveston as protecting dealers in 
good faith with a receiver without pre- 
vious special order, but holds that the 
receiver “ has no authority to bind the 
trust by contract without the authority 
of the court or until his contract is 
ratified,” and places it upon the ground 
that it is necessary in order to guard 
against contracts made by the receiver 
in complicity with the dealers, under 


“an arranged or fabricated state of 


circumstances,” to the injury of the 
trust. “ 

It is easy to see how wide must be 
the effect of this rule. All the railroads 
in this state have been run by the 
Chancellor through receivers, except 
those controlled by the Pennsylvania 
and the Del. Lack. & Western. No 
road can run a day without hundreds 
of contracts. Every passenger makes 
a contract with the receiver. Every 
man who furnishes anything from a 
wheelbarrow to a locomotive makes a 
contract. Ifa bridge breaks or a train 
is wrecked it involves numerous con- 
tracts—possibly of great magnitude, 
made. necessarily upon the instant. 
The rule adopted makes all of these 
invalid as binding the trust, and it is 
held that any person making them 
takes the risk that the receiver is not 
giving any order which may thereafter 
appear to have been improvident; and 
that if they choose tv deal with the 
receiver in any of the emergencies of 
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his business, they take the risk of his 
improvidence, and “ their miscalcula- 
tions of misfortunes are not a grievance 
but rather the result of their own rash- 
ness. They stand in the matter as 
mere volunteers, and the court should 
not therefore extend help to them even 
if their condition is one of great hard- 
ship, if it must be given at the expense 
of those who have the higher claims up- 
on its protecting care.” 

Although this rigid rule may be found 
necessary for the protection of the trust 
property from the improvidence or 
fraud of receivers appointed by the 
court, as the only agents by whom it 
can possibly discharge the onerous and 
novel duty of operating railroads, im- 
posed by statute, it is much to be fear- 
ed that when the rule is fully under- 
stood by the commercial public, the in- 
jury to the trust by the loss of credit 
and by refusing to incur the risks of 
transactions with a receiver, will be 
greater than that which is to be antici- 
pated from the fraud or the imprudence 
of the receivers themselves. If dealers 
in all ruilroad supplies are subject to 
have any contract repudiated and be 
charged with folly in making it without 
applying for a previous order, it must 
increase the burdens of the Chancellor 
beyond endurable bounds, or stop the 
contracts and cripple the operations of 
the roads. 

The case is an illustration of the dan- 
gers and difficulties incident to the vast 
modern addition to purely judicial du- 
ties imposed upon courts, in the prac- 
tical management of great corporate in- 
terests. The whole system is of recent 
growth and its evils are growing to 
enormous proportions. It is almost im- 
possible for the courts, laboring under 
extra judicial burdens, to avoid or pre- 
vent these evils, while maintaining at the 





same time the settled principles appli- 
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cable to the administration of trusts.| Lathrop, will not tend to encourage 
Certainly the experience of these peti-| “rashness” on the part of merchants 
tioners, in their transactions with so| and manufacturers in dealing with oth- 
prudent and upright a receiver as Judge! er receivers.—Eb. 


U.S. CIRCUIT COURT, DISTRICT OF NEW JERSEY. 





PATENT — FOREIGN PATENT— 
EXTENSIONS. 





The Bate Refrigerating Co, v. B. W. Gillett 
et al, 
{Filed August 4, 1882.) 

On petition to dissolve Injunction. 

Nrxox, D. J.: On the 14th of No- 
vember, 1881, a decree was entered in 
the above case, sustaining the validity 
of complainants’ letters patent and or- 
dering an account and an injunction 
against the defendants, restraining 
them from further infringement. 

The defendants now file a petition, 
setting forth that the letters patent for 
the infringement of which the suit was 
brought were the letters patent of the 
United States, numbered 197,314, 
granted to John J. Bate, of the city of 
Brooklyn, N. Y., on the 20th of No- 
vember, 1877, for the term of seventeen 
years from that date, for “ Improve- 
ments in the process for preserving 
meats, during transportation and stor- 
age.” That prior thereto, to wit, on 
the 9th of January, 1877, letters pa- 
tent of the Dominion of Canada, No. 
6,938, were granted to the said Bate 
for the same invention or discovery for 
the term of five years from January 9, 
1877 ; that the said term for the for- 
eign patent expired on the 9th of Jan- 
uary, 1882, by reason whereof the let- 
ters patent of the United States, No. 
197,314 expired at the same time as the 
said Canadian letters patent, as pro- 








vided for by $4887 of the Rev. Stat. of 
the United States. 

The petition further alleges that the 
invention or discovery of Bate, having 
previously been patented by him in the 
Dominion of Canada, the said letters 
patent of the United States should 
have been so limited as to expire with 
the same time as the foreign Canadian 
patent; and that the granting of the 
patent in the United States for the 
term of seventeen years from the 20th 
of November, 1877, was in direct vio- 
lation of §4887 of the Rev. Stat., by 
reason whereof the same were and are 
null and void. 

The prayer of the petition is that 
the injunction heretofore ordered and 
issued icay be dissolved. 

Are either of these reasons sufficient 
to justify the court in recalling the 
injunction ? 

The affidavits used at the hearing of 
the motion disclosed the following 
facts: The inventor, Bate, filed an 
application for United States letters 
patent, on the Ist of December, 1876. 
Before any action was taken by the of- 
fice in Washington, to wit, on the 19th 
day of the same month and year, he 
caused a like application to be filed in 
the Department of Agriculture, at Ot- 
tawa, in the Dominion of Canada, on 
which letters patent were granted, the 
certificate of which was dated January 
11, 1877. 
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But the 15th section of the Canadian 
patent act, in force when the patent 
was issued to Bate, provides “ That an 
applicant shall also deliver to the com- 
missioner, unless specially dispensed 
from so doing for some good reason, a 
neat working model of his invention 
on aconvenient scale, exhibiting its 
several parts in due proportion, when- 
ever the invention admits of such 
model.” 

In the case the model was not dis- 
pensed with, but was required, and no- 
tice was sent to the solicitor of the 
inventor that the patent was with- 
held until it was furnished. It was 
not forwarded until the 18th of June, 
1878, when the model reached the Pa- 
tent Office in Canada, and on the 26th 
of the same month the letters patent 
were mailed to the solicitor. In the 
meantime the United States office had 
granted, letters patent for seventeen 
years for the same invention, which 
bear date at the time of their issue, to 
wit, November 20, 1877. 

The case obviously turns upon the 
question whether the invention was 
patented in Canada previous to the is- 
suing of the patent in the United 
States, in the sense in which the word 
patented is used in §4887 of the Revis- 
ed Statutes—the limitation of the stat- 
ute being applicable only in such a case. 

The provisions of the section are as 
follows: ‘No person shall be debar- 
red from receiving a patent for his in- 
vention or discovery, nor shall any pa- 
tent be declared invalid by reason of 
its having been first patented or caused 
to be patented in a foreign country, 
unless the same has been introduced 
into public use in the United States for 
more than two years prior to the ap- 
plication. But every patent granted 
for an invention which has been previ- 
ously patented in a forcign country 
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shall be so limited as to expire at the 
same time with the foreign patent, 
or, if there be more than one, at the 
same time with the one having the 
shortest term, and in no case shall it 
be in force more than seventeen years.” 

The phraseology here used material- 
ly differs from the previous legislation 
on the subject. The power of the 
Commissioner of Patents is defined 
and abridged. Where a foreign patent 
has been granted for the same subject 
matter, he is expressly required to 
limit the term of the domestic patent 
to the period of time that the foreign 
patent has to run, or, if there be more 
than one, then to make it expire at 
the same time with the one having 
the shortest term. We do not see 
how any language could have been 
employed, that would more clearly 
express the legislative design, that the 
life of a domestic patent should expire 
with the term of any outstanding 
foreign patent. 

But the counsel for the complainant 
contended on the argument, that the 
present case did not fall within the 
limitation of the statute, because the 
application of the United States pat- 
ent was filed, antecedent to the appli- 
cation for, or the grant of the Cana- 
dian patent. 

We are at a loss to understand what 
the time of filing the application for 
the patent has to do with the matter. 
It is true, that the 8th Section of the 
Act of 1836, and the 6th Section of 
the Act of 1839, made the date of 
filing the specifications and drawings 
in the one case, and the date of the 
application for the home patent in the 
other, the point of time from which to 
reckon the six months intervening 
between the issue of the foreign and 
domestic patent. It is also true that 
by §4886—and the first clause of §4887, 
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of the Revised Statutes, an inventor is 
required to file an application for his 
patent within two years after his in- 
vention or discovery has been in public 
use, or on sale, from all of which the 
late Commissioner of Patents (Payne) 
was led to the opinion, that the word 
“previously,”"—used in the last clause 
of § 4887—had reference to time prior 
to the filing of the application, rather 
than to time prior to the granting of 
the patent. See 17 Off. Gaz. 330. But 
this seems to be wresting the language 
of the section from its plain and ob- 
vious meaning, and we are not able to 
follow the reasoning by which such an 
interpretation is reached. 

It was further insisted that the 
grant of the Canadian patent was to 
be determined, not by its date or issue 
but by the time of its delivery to the 
patentee : that although dated January 
9th, and issued January 11, 1877, it was 
not delivered until June 26, 1878, a long 
time after the date of the American pat- 
ent. Hence, it was said, “ the invention 
had not been previously patented in a 
foreign country,” when the patent was 
granted here. 

But this position will not stand the 
test of analysis or examination. 

It appears upon the face of the Ca- 
nadian patent, that it was granted and 
dated on the 9th and issued on the 11th 
of January, 1877, and was to continue 
in force for five years from its date. By 
the 18th Section of the Canadian Pat- 
ent Act, it is provided, that, “ Every 
patent and instrument for the extension 
of time as aforcsaid, shall, before it is 
signed by the Commissioner, or any 
other member of the Privy Council, and 
before the seal hereinbefore mentioned 
is affixed to it, be examined by the Min- 
ister of Justice, who, if be finds it con- 
formable to law, shall certify according- 
ly, and such patent or instrament may 
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then be signed and the seal affixed 
thereto, and being duly registered, shall 
avail to the grantee thereof.” 

The invention is patented so as to be 
available to the patentee, when signed, 
sealed and registered, Owing to the 
neglect of the inventor in not forward- 
ing a model to the office, it was not de- 
livered to him until June, 1878, but it 
was no less a patent, securing to him 
the benefit of the invention and pro- 
tecting him against infringement. This 
becomes manifest by referring to §X VI 
of the Act, wherein it is enacted, that 
“the patentee shall have the exclusive 
right, privilege and liberty of making, 
constructing and using, and vending to 
others to use the said Invention, for 
the period mentioned, from the grant-. 
ing of the same.” 

Again, the proofs of the complainant 
show, that the patent was absolutely 
granted as early as January, 1877, al- 
though the delivery was withheld ow- 
ing to the laches of the grantee. The 
certificate of the Assistant Patent Clerk 
of the Canadian office: the affidavit of 
Mr. Simpson, the Solicitor employed 
by Mr. Bate to procure the letters pat- 
ent: and the notice sent by the Depu- 
ty Commissioner, all reveal upon their 
face that the requirements of the Ca- 
nadian law had been fully met and that 
the invention had been in fact patent- 
ed, before the model was required. 

It was further maintained by the 
learned counsel of the complainant, 
that even if it were cunceded, that the 
American patent should be construed 
to terminate with the Canadian patent, 
the extension of the latter, under the 
provisions of the act, operated to 
lengthen the term of the domestic pat- 
ent to the period of fifteen years from 
the date of the first issue of the foreign 
patent. 

The XVII Section of the Canadian 
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Law enacts, that “ Patents of invention 
issued by the Patent Office shall be 
valid for a period of five, ten or fifteen 
years, at the option of the applicant : 
but at or before the expiration of the 
said five or ten years, the holder there- 
of may obtain an extension of the pat- 
ent for another period of five years, and 
after those second five years may again 
obtain a further extension for another 
period of five years, not in any case to 
exceed a total period of fifteen years in 
all.” 

By virtue of these provisions the in- 
ventor, Bate, exercised his option, and 
first took out letters patent for five 
years, He afterwards procured exten- 
sions: first on December 12, 1881, for 
five years from January 9, 1882, and 
secondly, on December 13, 1881, for 
another five years, to be computed from 
the expiration of the prior extension, 
to wit: from January 9, 1887. 

What efféct had these extensions on 
the life of the United States patent? 
Under the provisions of §4887, must its 
term be made to expire with the term 
of the foreign patent in force when the 
letters patent were granted, or do these 
extensions of the foreign patent save 
the domestic patent from lapsing, when 
the term ends, which was running at 
the grant of the domestic patent ? 

The question is an interesting one, 
and has already received examination 
and answer in other Circuits. 

It first came before the late Justice 
Clifford, in the First Circuit, in the case 
of Henry v. The Providence Tool 
Company, decided in 1878, and report. 
ed in XIV Off. Gaz. 855.In that case, 
the United States patent had been is- 
sued, under the act of July 8, 1870, for 
the full term of seventeen years, al- 
though at the time of the grant there 
was an English patent for the same in- 
vention in force, which had been grant- 
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ed to the patentee, in Great Britain, 
for fourteen years from the 15th of No- 
vember, 1860. 

The defendants claimed, that the 
United States patent expired, by ope- 
ration of law, at the same time with the 
English patent. The complainant, on 
the other hand, insisted, that the lan- 
guage of the statute extended not only 
to the term of the fcreign patent in 
force when the United States patent 
was obtained, but also to the term of 
any prolongation which the patentee 
might secure from the foreign govern- 
ment, and that as he had obtained an 
extension of four years to the original 
term, the owners of the domestic pat- 
ent were entitled to add these four 
years to its life. 

Judge Clifford refused to accede to 
such a construction of the law, but, on 
the contrary, held: 1. That by the pro- 
vision of the act of July 8, 1870, Con- 
gress never intended to extend the 
term of the domestic patent beyond the 
legal term secured to the foreign pat- 
entee when the domestic patent was 
granted. 2, That the prolongation of 
the English patent for a further term 
after the expiration of the original, did 
not save the domestic patent from 
lapsing under the statute. 

He was followed in this construction 
of the section by Judge Blatchford, of 
the Second Circuit, in 1879, in the case 
of Reissner v. Sharp, 16 Blatch. 383. 
A patent had been granted by the 
United States on the 20th October, 
1874, for seventeen years from that 
date. It appeared, that under the au- 
thority of the patentee letters patent 
had been previously obtained in Cana- 
da for the same invention, for five years 
from May 15, 1873. After careful con- 
sideration, the learned judge held that 
the United States patent expired on 
the 15th of May, 1878, although it ap- 
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peared that in March, 1878, the Cana- 
dian patent had been extended for five 
years from May 15, 1878, and also for 
five years from the 15th of May, 1883. 
There was an attempt made to distin- 
guish the case from Henry v. The Prov- 
idence Tool Co., supra. 1. Because 
the Canadian patent had not expired 
when the extension was granted; and 
2, because the extension, by the terms 
of the Canadian law, was not a matter 
of favor as it was under the English 
act. But the Judge could not perceive 
that these considerations were of suffi- 
cient force to cause any other conclu- 
sions as to the plain meaning of the 
statute than that arrived at by Mr. 
Justice Clifford. 
We are clearly of the opinion that 


THE NEW JERSEY LAW JOURNAL. 





the prayer of the petition should be 
granted and the injunctiun be dissolv- 
ed. Whether the complainant’s United 
States patent is void ad initio, be. 
cause the term was not limited on its 
face, to expire with the same time as 
the foreign patent, is not properly be- 
fore the court on this motion, It was 
a defence to the suit of which the de- 
fendants did not choose to avail them- 
selves, and a formal interlocutory de- 
cree entered in the case cannot be im- 
peached in and by any such collateral 
proceeding. 

Messrs. Dickerson & Dickerson, 
counsel for complainants. 

Messrs, George Harding & John 
R. Bennett, counsel for defendants. 





COURT OF CHANCERY OF NEW JERSEY. 


RECEIVER OF RAILROADS—CON- 
TRACTS MADE BY SUBJECT TO 
CONTROL OF CHANCELLOR. 





The Lehigh Coal and Navigation Company v. 
Central Railroad Company of New Jersey. 





[Filed Aug. 1882.] 

1. The Receiver of a railroad corporation has 
no power, without the authority of the 
Chancellor, to make a contract which will 
bind the trust. 

2. All contracts made by the Receiver of a 
railroad corporation are subject to the con- 
trol of the Chancellor, and he may modify 
them or disregard them entirely as to him 
may seem best. 


On petition by Edward A. Vander- 
bilt and Edward W. Hopkins, and an- 
swer by Henry S. Little, Receiver of 
the Central Railroad Company of New 
Jersey, and depositions taken in open 


court. 
Mr. Holmes, of New York city, and 








Mr. A. Q. Keasbey, for petitioners. 

Mr, Benjamin Wiiliamson for Re- 
ceiver. 

Van Frizet, V.C.: The petitioners, 
Edward A. Vanderbilt and Edward W. 
Hopkins, are dealers in railroad sup. 
plies. They formed a copartnership 
to engage in that business in March, 
1881. Between the formation of their 
co-partnership and the death of the 
first Receiver of the Central Railroad 
Company of New Jersey, which occur- 
red on the third day of March, 1882, 
they show that orders were issued to 
them by the purchasing agent of the 
Receiver for cross ties and lumber to 
an amount exceeding $535,000. Of 
the amount so ordered, over $200,000 
has been delivered and paid for; an 
additional part has been offered to the 
present Receiver and he has refused to 
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receive it. Of the whol: quantity or- 
dered, over $300,000 remains to be de- 
livered. The following statement will 
show the character and value of that 
yet to be delivered sufficiently for pres- 
ent purposes : 


Georgia pine lumber, 


North Carolina plank, etc............ $ 8,335 70 
RE IIIS, sakcsccciascecsatucsvandes 19,221 80 
GE ND sinidecshtnssidocbscdsieveacasens 135,941 87 
White oak timber...............000006 - 89,221 95 
White oak switch timber............. 46,186 80 


White ash timber..............00005 00 2,027 87 


$300,926 99 
The orders for the ties were all 
drawn on the same date—January 17, 
1882—and involve an outlay, as above 
shown, of nearly $136,000. The pres- 
ent Receiver having refused to accept 
certain of the material offered, and also 
notified the petitioners that he would 
not receive that yet to be delivered, the 
petitioners now apply to the court, 
praying that the Receiver be directed 
to accépt.and pay for the material 
which has already been offered, and 
which he has refused to receive, and 
also that he be directed to receive that 
which shall be hereafter delivered un- 
der the orders, or that such other di- 
rection be given to bim as shill be 
equitable and just under the circum- 
stances of the case, 


Assuming that the orders issued to 
the petitioners are entitled to be treat- 
ed as contracts, the important question 
is, do they bind the trust? The prin- 
ciple which must govern the court in 
deciding this question seems to me, 
from the very nature of the case, to be 
quite obvious and simple; and it is 
this: When a railroad corporation 
passes into the custody of the law for 
the purpose of having its road operated 
and its property administered by the 
Chancellor for the benefit of the pub- 
lic and for the protection of its credi- 
tors and stockholders, neither its fran- 





chises, nor its property can be legally 
charged with any burden or obligation 
without the order of the Chancellor. 
The Chancellor is in possession of this 
railroad. The Receiver is the Chan- 
cellor’s officer ; he acts simply in a 
fiduciary capacity, and is at all times 
subject to the orders of the Chancellor. 
The statute regulating the operation 
of railroads, while in the custody of 
the law, declares that the Receiver 
shall operate the road for the use of 
the public, subject at all times to the 
orders of the Chancellor. Rev. 196, 
55, 106. The Chancellor may at any 
time,for whatever may seem to him 
sufficient cause, remove the Receiver, 
and not a dollar expended in operating 
the road can be allowed to the Re- 
ceiver, in his accounting with the trust, 
except by order of the Chancellor. An 
outlay made in behalf of the trust 
must either be authorized in advance 
or subsequently ratified by the Chancel- 
lor ; whatever is not so authorized or 
ratified cannot be charged against the 
trust. This presents the whole argu- 
ment in a single sentence, It is thus 
demonstrated, as it seems to me, that 
nothing the Receiver can possibly do 
by contract or expenditure can be 
made effectual against the trust with- 
vut the sanction of the Chancellor. 
The rule as to what expenditure the 
Receiver of a railroad corporation may 
make, without first. obtaining the ap- 
proval of the Chancellor, with certainty 
that allowance will be made therefor, 
is stated as follows by Mr, Justice 
Bradley, of the Supreme Court of the 
United States, sitting as Circuit Judge: 
“Tt may be laid down as a general 
proposition that all outlays made by 
the Receiver in good faith, in the 
ordinary course, with a view to ad- 
vance and promote the business of the 
road and to render it profitable and 
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successful, are fairly within the line of 
discretion which is necessarily allowed 
to a Receiver entrusted with the man- 
agement and operation of a railroad in 
his hands, His duties and the discre- 
tion with which he is invested are very 
different from those of a passive Re- 
ceiver, appointed merely to collect and 
hold moneys due on prior transactions, 
or rents accruing from houses and 
lands. And to such outlays in ordin. 
ary course, may properly be referred, 
not only the keeping of the road, 
buildings and rolling stock in repair, 
but also the providing of such ad- 
ditional accommodations, stock and 
instrumentalities as the necessities of 
the business may require, always re- 
ferring to the Court, or the master ap- 
pointed in that behalf, for advice and 
authority in any matter of importance, 
which may involve a considerable out- 
lay of money in lump. In extraordi- 
nary cases, involving a large outlay of 
money, the Receiver should always ap- 
ply to the court in advance and obtain 
its authority for the purchase or im- 
provement proposed.” Cowdrey v. 
Railroad Company, 1 Wood's C. C. 366. 

This rule, it will be observed, simply 
prescribes what expenditures out of 
the funds in his hands as Receiver the 
court will recognize as legitimate and 
proper when the Receiver comes to ac- 
count for the administration of his 
trnst, but nothing here said gives the 
slightest support to the notion that the 
Receiver may, in virtue of the power 
of his office, make a contract, without 
the authority of the Court, which will 
bind the trust, or which the Court will 
be bound to recognize without regard 
to its necessity or prosperity. A Re- 
ceiver may undoubtedly appropriate 
moneys in his hands, belonging to the 
trust, to such purposes connected with 
the trust as he may think proper, 
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always taking the risk that the court 
will finally approve his action, but he 
has no authority to bind the trust by 
contract without the authority of the 
court. Until his contracts are ap- 
proved or ratified by the court, the 
court is at liberty to deal with them as 
it shall appear to be just, and may 
either modify them or disregard them 
entirely. 

This, in my judgment, is the only 
safe rule that can be adopted. The 
Chancellor is undoubtedly charged 
with the responsible and delicate duty 
of finally passing upon all outlays and 
deciding whether they were necessary, 
proper or judicious, and should be 
allowed or not. It is a duty from 
which he cannot escape, and which he 
is bound to perform as he is bound to 
perform all his other judicial duties, 
fearlessly, impartially and justly. There 
can be no doubt that the Chancellor 
may annul or disregard any action of 
the Receiver which seems to him im- 
provident, or likely to obstruct or pre- 
vent a wise and just administration of 
the trust. Now if Receivers of this 
class are allowed to enter into engage- 
ments, independently of the Chancel- 
lor, which shall bind the trust, it is 
easy to see that such Receivers will be 
forced into a position where their bias 
willalways be very strongly in favor 
of the propriety, wisdom and expe- 
diency of their action; and in such a 
condition of affairs, it requires no 
prophet to foresee that many contracts 
will be made which will have the ap- 
pearance, under an arranged or fabri- 
cated state of circumstances, of being 
necessary and judicious, but which 
in fact will be grossly otherwise, and 
which, from the difficulties and ob- 
structions with which the court is en- 
vironed, it will be impossible, except 
in cases distinguished by great fraud, 











or gross extravagance, to see in their 
true light and to deal with as truth and 
justice demand. But this in my judg- 
ment is not a matter of policy, but a 
question of power, and in my opinion 
a Receiver of a railroad corporation 
has no authority without the sanction 
of the Chancellor to make a contract 
which will bind the trust, 

The petitioners in accepting the or- 
ders acted with their eyes wide open. 
They knew what they were doing. 
They were dealing with an officer pos- 
sessing very limited powers, and who 
was constantly subject to the orders of 
the power which created him. They 
knew that the Chancellor in obedience 
to the law had taken possession of this 
corporation for the purpose of giv- 
ing due protection to its creditors 
and stockholders and that he was 
bound to guard their rights and inter- 
ests with the most sedulous care and 
to prevent everything like extravagance 
and waste. They must also be assum- 
ed to have known that the receiver 
could make no contract effectual against 
the trust, which was not first authoriz- 
ed or subsequently ratified by the 
Chancellor. They were at liberty to 
decline to contract until such authority 
was obtained, or to require the receiver 
to bind himself in his individual capaci- 
ty. If they chose to act without 
adopting such precautions as were 
necessary to insure them against loss, 
they must be understood as having 
deliberately assumed whatever risk at- 
tended their venture ; and if it has turn- 
ed out that the hazards were greater 
than they estimated, or that the course 
of events had been less propitious for 
them than they hoped, their miscaleu- 
lations or misfortunes are not a griev- 
ance, but rather the result of their own 
rashness. They stand in this matter 
as mere volunteers and this court 
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should not therefore extend help to 
them, even if their condition is one of 
great hardship, if it must be given at 
the expense of those who have higher 
claims upon its protecting care, 

But simply deciding that these orders 
do not bind the trust and that the 
court is at liberty to ratify them or dis- 
regard them as to’ it may seem wise 
and just, does not determine on the 
questions presented for judgment by 
this. application. If the material cov- 
ered by these orders is reasonably nec- 
essary for the present purposes of the 
road, and can be obtained of the peti- 
tioners at prices as moderate as it can 
be obtained of other dealers and at 
such times and in such quantities as 
will enable the receiver to make the 
best use of it, to refuse to receive it 
merely because no legal obligation ex- 
ists rendering its aeceptance a duty, 
would be both arbitrary and unjust. 
But the proof shows that a large part 
of the material in controversy is not 
only not now needed, but that a part 
of it is wholly unfit for railroad pur- 
poses, and if accepted would never be 
used. The orders taken in gross, it 
will be observed, cover an enormous 
quantity of material. Those issued for 
ties on a single day require the deliv- 
ery of 450,000, a number sufficient to 
build 180 miles of road, counting 
2,500 to the mile. The proof shows 
that the Receiver now has on hand 
60,000 more ties thau will be used dur- 
ing the current year. Such transactions 
cannot be accurately and plainly de- 
scribed except we say they are improv- — 
ident. 

When the orders are received in their 
aggregate, and it is seen that in a sin- 
gle year the material ordered of the 
petitioners amounted to over half a 
million of dollars, more than one-half 
of which remains to be delivered ; and 








when it is remembered that in most 
instances the orders neither state a 
price nor designate a time or place of 
delivery, and that so far as appears the 
petitioners never in a single instance 
bound themselves to furnish the ma 
terial ordered, but left themselves free 
to furnish it or not as their interests 
might dictate, it is extremely difficult 
to believe that the orders were under- 
stood by either party to constitute 
completed binding contracts. The 
more reasonable theory respecting them 
in view of all the facts is, as it seems 
to me, that they were simply issued as 
notifications to the petitioners of what 
material would probably be needed by 
the road in the future, to afford them 
an opportunity to make such prepara- 
tions to furnish it, in case it should be 
required, as they should deem safe and 
prudent, but they were under no obli- 
gations to furnish it in any event, nor 
the receiver to take it, unless he gave a 
further special order designating price 
and the time when delivery must be 
made. 

There are other facts which need not 
be mentioned or discussed, entitled to 
more or less weight, the effect of which 
is to strengthen and confirm my con- 
clusions. After careful and patient con- 
sideration of the whole case my judg- 
ment is that the petition must be dis- 
missed, 

I think it is proper to state that I 
regard this case as so important and 
novel in most of its features, that it 
should not be decided without confer- 
ence with the Chancellor and I am 
much gratified to be able to say, after 
conference with him, that he concurs 
in the principles enunciated in the fore- 


going opinion. 
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EXECUTORS—PARTIKS TO BILL, 





The Newark Savings Institution v. David Jones’ 
Executors. 
[May Term, 1882.] 

Oo-executors of a will, who have not accepted 
the office of executors, are not to be made 
parties as defendants in a bill originally 
against the testator. But devisees are. 

Bill for specific performance, 

On demurrer. 

Mr. J. Cross for demurrants. 

Mr, G. W. Hubbell for complain- 
ants. 

Tue Cuancettor: This is a bill or- 
iginally brought against David Jones 
to enforce the specific performance of 
a contract between him and the com. 
plainant for the purchase by him, from 
it, of real property in Newark. He 
appeared to the suit and answered. 
He subsequently died in New York, 
leaving a will by which he appointed 
J. Alexander Thayer, Wilson 8S. Hunt, 
Hamilton Blydenburgh and John J. 
Jones executors, and directed that his 
whole estate be divided into five equal 
parts, all of which he gave to his exe- 
cutors in trust for his five brothers and 
sisters, (one of the former is the before 
mentioned executor, John J. Jones,) 
for the respective lives of the benefici- 
aries, with directions to transfer the 
same, after their death, to their respec- 
tive children, etc. Messrs. Thayer and 
Jones proved the will in New York. 
It has not been proved in this state. 
After it had been proved in New York 
an order was duly made on application 
in behalf of the complainant, that the 
suit should stand revived, and that 
Messrs. Thayer and Jones, as execu- 
tors, be made defendants therein in 
the place and stead of their testator ; 
that the complainant have leave to file 
an amended bill, and that the execu- 
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tors, Messrs. Thayer and Jones, an- 
swer the bill or signify their disclaim- 
er of the suit and the matter in con- 
troversy therein, in thirty days after 
service of a copy of the order and a 
copy of the amended bill, and that in 
default of such disclaimer the answer 
filed should be taken as and for theirs. 
On the same day they appeared to the 
suit and waived service of process on 
them. The bill was subsequently 
amended in accordance with the leave 
granted. By consent the executors 
were permitted to demur, notwith- 
standing the terms of that order, and 
they have filed a demurrer on the 
ground of want of necessary parties 
(the devisees under the will), and for 
want of equity. 

On the hearing another ground was 
urged, viz., that they being foreign ex- 
ecutors, are not amenable to the suit, 
and if they were, their co-executors 
should be-joined with them, although 
they have not ,proved the will. The 
objection that the bill has no equity 
was, very properly, not urged on the 
hearing. The executors are necessary 
parties since the purchase money has 
not been paid. Pomeroy on Consti. 
§488. Those who have proved the will 
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have appeared on the suit, and are, 
therefore, obviously deprived of all ob- 
jection on the ground that they are 
foreign executors. They insist that if 
they themselves are proper parties, 
those who were appointed co-executors 
with them by the will should be made 
parties also. But the latter have not 
proved the will. It was admitted in 
open court on behalf of Messrs. Thayer 
and Jones, as appears by the above 
mentioned order, that they alone have 
proved the will. The others have not 
accepted either the office of executor 
or trustee, and therefore are not proper 
parties. ' 

The devisees are necessary parties. 
Pomeroy on Consti. § 496, But they 
are the executors themselves to whom, 
as before stated, the entire estate was 
given in trust, The devisees are there- 
fore parties now, and it is not neces- 
sary to make their custuis que trustent, 
parties, since no question can ariseas 
to the power of the trustees to execute 
the contract, (which was made by the 
testator,) or their authority to act un- 
der it. Fry on Spec. Perf. § 99; Van 
Doren v. Robinson, 1 C. E. Gr. 256. 

The demurrer will be overruled with 
costs. 





NEW JERSEY SUPREME COURT. 


SEPARATE ESTATE OF MARRIED 
WOMEN—FRAUDULENT TRANS- 
FER. 





John Roy v. Savilla M. Decker and James A. 
Decker, 
(June Term, 1882.] 


On demurrer. 

The declaration showed that the de- 
fendants, husband and wife, assigned 
to the plaintiff a bond belonging to 
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the wife, and guaranteed the payment 
thereof in consideration of money paid 
to them, and that the wife was pos- 
sessed of a separate estate. Held, 
that it was sufficient to maintain an ac- 
tion against them under the “Act to 
prevent the fraudulent transfer of 
property and to facilitate the collec- 
tion of just claims,” approved March 
24, 1862. 








Argued February term, 1882, before 
Justices Reed, Magie and Dixon. 

Mr Lewis Van Bilarcom for de- 
murran ts. 

Mr. Charles J. Roe for plaintiff. 

Dixon, J.: The declaration in this 
case avers that the defendant, Savilla 
M. Decker, is a married woman having 
a separate estate and transacting busi- 
ness in her own name; that in May 
1871, Jesse Wilson executed and deliv- 
ered to her his bond for the payment to 
her of $2,000, and that on April 24th, 
1874, she and her husband, James, by 
writing under their seals in considera- 
tion of $1,005.46 to them in hand paid 
by the plaintiff, assigned to the plain- 
tiff said bond, covenanted with him 
that said sum of $1,005.46 was owing 
upon it, and guaranteed the payment 
thereof with interest tohim. The suit 
is against husband and wife for breach 
of the guaranty, 

The defendants demur to the decla- 
ration, and insist thatit does not set 
forth the facts necessary to maintain a 
suit under the “Act to prevent the 
fraudulent transfer of property and to 
facilitate the collection of just claims,” 
approved March 24th, 1862, (Nix. Dig. 
p- 548), on which the plaintiff depends, 
and that that statute refers only to 
contracts made by a married woman 
alone, and does not embrace contracts 
of suretyship, to which class the de- 
fendants claim the present covenant 
belongs. 

The first exposition of this statute 
was in Eckert v. Reuter, 4 Vroom 266, 
to the effect that it furnished a remedy 
at law for all such debts or claims as 
before would have been enforced in 
equity against the separate estate of a 
married woman, whetber they arose 
from the purchase of property, or the 
transaction of any other act of business 
by her. Afterwards it being suggest- 
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ed that such a claim was enforceable in 
equity, even though it grew out of a 
contract of naked suretyship on the 
part of the married woman without 
any benefit resulting therefrom to her 
estate, it was decided that, if that 
proposition be true, then the language 
in Eckert v. Reuter must be limited, 
so as to exclude such a contract and to 
apply only to cases where the wife is 
beneficially interested, the considera- 
tion moving to her ; Van Kirk v, Skill- 
man, 5 Vroom 109. But in the subse- 
quent case of Perkins v. Elliott, 8 OC. 
E. G. 526, the Court of Appeals deter- 
mined that in this state equity would 
not enforce a contract of mere surety- 
ship against the separate estate of a 
married woman, and this I suppose. 
vindicated the accuracy of the doctrine 
of Eckert v. Reuter, by holding that 
what in Van Kirk v. Skillman bad been 
assumed to be an exception to it was 
not one in truth. Perkins v, Elliot al. 
so declared that the rule is of necessity 
universal, that in ull cases where the 
act of the feme covert enured directly 
to her benefit, and she expressly or by 
implication binds her estate, a court of 
equity will enforce such obligation ; and 
it decided that, even in a contract of 
suretyship made by her, though in con- 
junction with her husband, and mainly 
for his sake, her separate estate will be 
bound in equity, provided a valuable 
consideration moved to her for the ben- 
efit of her property, and that without 
regard to the adequacy of the interest 
which induced her action. 

These two cases establish the suffici- 
ency of the present declaration. The 
wife had and has a separate estate, she 
sold the bond which was a part there- 
of, and as a term in the contract of 
sale she mate the covenant sued on, 
with regard to the sure payment of that 
bond ; the object and effect of this cov- 
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enant was to enhance the market value 
of her property, and the consideration 
therefor passed directly to herself, in 
conjunction with her husband. Sucha 
covenant is enforceable in equity against 
her according to Perkins v, Elliott, and, 
according to Eckert v, Reuter, is there- 
fore also enforceable at law under the 
statute above cited. 

The plaintiff is entitled to judgment 
on the demurrer. 


POWER OF ATTORNEY—PRINCI.- 
PAL AND AGENT. 








The Camden Safe Deposit and Trust Com- 
pany v. Abbott. Rule to Show Cause. 
(June Term, 1882.] 

1. A power of attorney authorizing the agent 
to sign the principal’s name to any paper or 
papers, notes, etc., does not justify the 
signing of such documents for purposes 
outside of the principal's business. 

2. The hglder of a note signed by the agent 
under such a power with the principal’s 
name for the purpose of raising money for 
the agent’s own use, must show that he is a 
bona fide holder for value, before maturity, 
in order to recover against the principal. 
Argued at February Term, 1882, 

before Justices Reed, Magie and Dixon. 

Mr. Charles T. Reed for the rule. 

Mr, Samuel H. Gray contra. 

Dixon, J.: This suit was brought 
upon a promissory note drawn to the 
order of J. R. Abbott, signed with de- 
fendant’s name, by Jesse R. Abbott, 
who acted under a power of attorney 
of the following tenor : 

“Sir. This is to certify that J. R. 
Abbott is this day appointed with power 
of attorney, and authorized by me to 
sign my name to any paper or papers, 
notes, ete. Dated Sept. 18, 1878. T. 
Abbott. Witness present, William T. 
Wescott.” 

On tbe trial, a question was raised 
whether the words “notes, etc.” were 
not added fraudulently, after the de- 





fendant had executed the instrument, 
but the jury found against this propo- 
sition. Such an inquiry seems scarcely 
important, for the language of the 
power without those words is so gen- 
eral, that it is hardly possible to inter- 
pret them in such manner as to exclude 
an authority to sign notes on proper 
occasions. 

But in whichever form the instru- 
ment was delivered, it did not justify 
the signing of notes for purposes out- 
side the principal's business. Gaulick v. 
Grover, 4 Vroom 463 ; Stainer v, Tyson, 
3 Hill 279. 

The note in suit was not given for 
such a purpose, but was put forth for 
the personal benefit of the attorney, 
who converted its proceeds to his own 
use. It was therefore issued under an 
apparent authority, but in fraud of the 
principal. The holders ef such notes 
can recover of the principal, only on 
showing that they took them for value 
before maturity and bona fide. 

North River Bank v. Aymar, 3 Hill 
262 ; Duncan v. Gilbert, 5 Dutch. 521; 
Hamilton v. Vonght, 5 Vroom 187; 
Bird v. Daggett, 97 Mass. 494. 

The only evidence touching this mat- 
ter in the record before us, is that the 
attorney received the amount of the 
note, but when, from whom, and under 
what circumstances do not appear. 
The verdict for the plaintiff must there- 
fore be set aside and a new trial granted. 

In the case of Joseph T. Reed 
against the same defendant, the rule 
is also made absolute, for the same 
reason. 





NOTES OF DECISIONS. 





Damages— Negligence of Servants— 
Evidence. 1. In an action for the re- 
covery of damages resulting from a fire 
kindled upon the property of the de- 
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fendants, it is necessary that the plain- 
tiff should show that the fire was un- 
lawfully kindled or negligently kindled 
or guarded, 

2. When the servants of a railroad 
company left in a house, where the 
oil used by the company was kept, 
a stove red hot, or so adjusted that it 
would speedily become red hot, around 
which was scattered inflammable waste 
and upon which was a can of oil, the 
jury were warranted in finding that the 
conduct of the defendants’ servants was 
negligent. 

3. It was not erroneous to overrule 
an offer by the defendants to prove 
what instructions were given by 
them to their servants relative to the 
care of the stove and the contents of the 
oil house, inasmuch as the ground of the 
plaintiff's caseis the negligence of the 
servants. John 8S. Readv. The Penn- 
sylvania Rk. R. Co. On motion for 
Rule to show cause. Opinion by Reep, J. 

Costs on Certiorari— Assessments. 
1. The allowance of costs on certiorari 
is in the discretion of the court. 

2. When an assessment of taxes bas 
been made in good faith on property, 
which by the prosecutor's charter is ex- 
empt from taxation, costs will not be al- 
lowed to the prosecutor on setting aside 
the taxes on certiorari, where application 
for relief has not been made to the lo- 
cal authorities, unless the defence in 
the certiorari suit has been conducted 
vexatiously. Zhe State, The Lehigh 
Valley R. R. Co., Pros. v. The May- 
or and Common Council of the City 
of Newark and Thomas Ayers. Opin- 
ion by Depve, J. 

Execution— Receiver-- Equitable In. 
terests—Levy — Repievin Bond—Se- 
curities — Release — Satisfaction oJ 
Judgment. 1. On the appointment of 
a receiver under the act concerning ex- 
ecutions, so far at Jeast as concerns the 
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personal property, choses in action and 
equitable interests of the debtor, the 
title passes to the receiver in virtue of 
his appointment without any formal as- 
signment by the debtor. 

2. When property levied on by «n 
officer in virtue of an execution 
has been taken from his custody by 
a writ of replevin, the replevin 
bond is substituted in the place of 
the levy, and if the officer deprives 
the plaintiff in the execution of the ad- 
vantages to be derived from the bond 
by surrendering it or cancelling a judg- 
ment recovered on it, an action will lie 
against him for a breach of his duty in 
not making the money under his pro- 
cess. 

3. Securities taken by officers in the 
execution of process are regarded as 
securities held by them in trust for 
parties whom they represent in an offi. 
cial capacity, and courts of law will ex- 
tend a liberal protection over the rights 
of parties equitably interested against 
the acts of mere nominal parties. 

4. But the courts will not set aside a 
release given by the party on the rec- 
ord unless the person beneficially in- 
terested owns the entire interest in the 
suit, or the party releasing is insolvent. 

5. C. H. recovered a judgment 
against ©. H., junior, execution issued 
to the Sheriff of the county of Essex 
and was levied on certain goods and 
chattels. M. sued out replevin claim- 
ing the goods and chattels levied on as 
his property ; in the replevin suit the 
goods and chattels were found to be 
the property of the defendant in the 
execution ; the Sheriff took an assign 
ment of the replevin bond and sued on 
itin his own name and recovered a 
judgment nisi. One O. B. subsequent- 
ly recovered a judgment against C. H. 
the plaintiff in the execution under 
which the levy was made, O. B's judg- 
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ment was for a sum much less than the 
value of the goods and chattels levied 
on; & receiver was appointed supple- 
mentary to proceedings under the last 
mentioned judgment ; afterwards the 
Sheriff by direction of C. H. entered 
satisfaction of record of the judgment 
in the replevin suit, and the receiver 
applied to have that satisfaction vacated. 

Held, (1) that the equitable interest 
of ©. H. in the replevin bond passed to 
the Receiver in virtue of his appoint- 
ment as such, and that as far as con- 
cerned the rights of the Receiver, the 
cancellation of the judgment was wrong- 
ful ; (2) that inasmuch as the whole 
sum recoverable as damages upon the 
replevin bond was not required to sat- 
isfy the judgment under which the 
Receiver was appointed, the residue 
thereof being due to C. H., the court 
would not vacate the satisfaction of 
record,,there being no proof that the 
sheriff was not of sufficient ability to 
respond to the Receiver for his dam- 
ages. John D. Harrison v. John 
Maxwell, George Spottiswood and 
James Bell. On motion for rule 
to show cause. Opinion by Depus, J. 

Bankruptcy. Discharge—Receiver— 
Ancillary Injunction—Fraud—Auc- 
tioneer— Trusts. 1. An order appoint- 
ing a Receiver and allowing an ancillary 
injunction under the act concerning exe- 
cutions made against a debtor who Las 
been discharged in bankruptcy after 
judgment re:overed will be set aside 
if the debt for which the judgment was 
intended was such as to be discharged 
by the debtor’s discharge in bank- 
ruptcy. 

2. Section thirty-three of the bank- 
rupt act of 1867 provides that “no 
debt contracted by the fraud or em- 
bezzlement of the bankrupt * * * 
or while acting in a fiduciary charcter, 
shall be discharged in bankruptcy.” 
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fTeld (1) that the fraud referred to in 
this section is positive fraud, involving 
moral turpitude or intentional wrong 
as distinguished from implied fraud or 
fraud in law which may exist without 
the imputation of bad faith or dishun- 
esty. 

2. That the words “ while acting in 
a fiduciary character,’ apply to tech- 
nical trusts only and not such trusts 
as are implied from mere contracts of 
agency of bailment. 

3. An auctioneer on the sale of prop- 
erty received a deposit from the pur- 
chaser ; the sale fell through because 
of a defect in the title. In an action 
by the depositor to recover the deposit, 
Held that the auctioneer did not re- 
ceive the deposit while acting in a 
fiduciary character for the purchaser, 
and that the debt was discharged by 
the auctioneer’s discharge in bank- 
ruptey. John M. Gibson v. Patrick 
Gorman. On certiorari. Opinion by 
Depouz, J. 

Motion to Set off Judgment.—A mo- 
tion to set off a judgment obtained in 
this court against a judgment in the 
Court of Common Pleas must be made 
in that court where the judgment 
against the mover was obtained. Moses 
A. Brookfield vy. Uobb 8. Hughson 


and T. P. Killinger. Opinion by 
Reep, J. 
Roads. Assessment of Damages.— 


In assessing the damages for lands 
taken for private roads, benefits and 
advantages to the owner are nut as in 
public roads to be considered by sur- 
veyors under the road act. Ams 
Carter v. Joseph A. Fritts, On cer- 
tiorari. Opinion by Knapp, J. 
Objection to return of Surveyors of 
Highways. Return remitted to Court 
of Common Pleas, Hunterdon county. 
Officials —Reinstatement by Court 
of Common Pleas— Evidence. — The 








Common Pleas may reinstate an official 
dismissed for apparently good cause 
on discovering mistake of law or of 
fact; or when the appellant has a 
meritorious case. 

The evidence upon which the court 
reaches its determination not being 
part of the record, this court will not 
on certiorari look into it or consider 
its weight or sufficiency. Zhe State, 
Conrad Lush Pros., v. Michael Foster. 
On certiorari, to Court of Common 
Pleas, Middlesex county. Writ dis- 
missed. Opinion by Knapp, J. 

Money Due for Pensions.— Liadility 
to seizure for Debts. Money due for 
pensions while it remains in the hands 
of the disbursing officer or agent for 
distribution, or while in course of 
transmission to the pensioner is not 
liable to be seizure by creditors under 
any legal process. After it has come 
to his hands, it is so liable like any 
other funds of the debtor. Zhe State 
v. The Fairtowu Saving Fund and 
Building Association. On certiorari. 
Writ disicissed, Opinion by Knapp, J. 

City of Elizabeth.— Charter— Tazes 
—Municipal Charters—City Treasur- 
er—ZInterest. 1. The time fixed by the 
Charter of the City of Elizabeth, for 
payment of moneys collected for taxes 
to the Collector of the County of 
Union, on or before October 22nd, in 
each and every year, is not changed to 
December 22nd, by the re-enactment 
of Section 11 of the general tax law 
in the revision of 1874. 

2. A general statute repealing all 
acts and parts of acts, repugnant to 
the provisions therein contained, will 
not repeal a clause in a municipal 
charter, upon the same subject matter. 
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3. When the city treasurer has the 
money in hand, and is without legal 
excuse for delay in payment of State 
and county taxes, he is chargable with 
interest. State v. Van Winkle, 14 
Vroom 125. Sheridan Collector v. 
Stevenson Collector, City of Elizabeth. 
Petition for mandamus to compel de- 
fendant to pay taxes. Interest allow- 
ed. Opinion by Scupper, J. 

Court for Trial of Small Causes.— 
Service of Venire—Appeal— Jury. 
1. On the trial of a civil action in the 
court for the trial of small causes, a 
person who is not a constable or min- 
isterial officer of that court cannot be 
deputed to serve a venire. 

2. Where there has been a trial by 
jury, on an appeal a party cannot ob-. 
ject on certiorari to the Court of Com- 
mon Pleas that the jury in the court 
for the trial of small causes was illeg- 
ally summoned, Wright Robins v.. John 
Martin. On certiorari to Court of 
Common Pleas, Middlesex Co. Judg- 
ment affirmed. Opinion by Scuppkr, J. 

Court for Trial of Small Causes.— 
Appeal— New Trial—Jurisdiction. 1. 
The Court of Common Pleas has the 
power to grant a new trial, after the 
trial of an appeal from the court for 
the Trial of Small Causes. (Laws 
1881, p. 259). 

2. Where a new trial has been grant- 
ed after the trial of an appeal, this 
court will not review such discretion- 
ary order on certiorari, where it does 
not appear that the court below has 
exceeded its jurisdiction or assumed a 
power not warranted by law. Albert 
v. Hart, et. al. Certiorari to Court of 
Common Pleas, Middlesex Co. Writ 
dismissed. Opinion by Souppzs, J. 
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CASES BEFORE THE INFERIOR COURTS. 


FIRST DISTRICT COURT OF 
THE CITY OF NEWARK. 





ACTION FOR DAMAGES FOR AS- 
SAULT AND BATTERY. 





Suffolk v. Woodward. 

This was an action of trespass for 
assault and battery tried before the 
Court without a Jury, July 14, 1882, 

Fort, J.: The assault was provoked by 
the language used by the plaintiff and 
by an attempt on her part to eject the 
defendant from her saloon. It was 
held that mere words were no justifi- 
cation for the assault, (citing cases) 
and that there was nothing done by 
the plaintiff which put the defendant 
in such bodily fear as to cause the act 
to be regarded as one done in self de- 
fence, was an act done in defence of 
property. 

The assault appeared to be aggres 
sive and malicious on the part of the 
defendant. The proof in the case 
sustains the plaintiff's action, and the 
question is simply one of damages, 
The defendant must answer for the 
loss of time and medical expense and 
expense of care during the injury sus- 
tained by the plaintiff. The amount of 
compensatory damages was fixed at 
$62.50. 





Exemplary damages were also claim- 
ed. The Judge expressed the opinion 
that such damages may be recovered 
in such an action as this. The law on 
this subject differs in different states. 
In New Hampshire exemplary damages 
cannot be recovered; Fay v. Parker, 
53 N. H. 342. In Vermont it seems 
to be held otherwise, Hoadley v. Wati- 
son, 45 Vt. 289, see also Sedgwick on 
Measure of Damages, 687. There 
seem to be no decisions in the courts 
of this state. No provocation will re- 
duce damages in an action for assault 
and battefy below the actual damages 
suffered, unless it amounts to a justifi- 
cation. Bad character does not paliate 
an assault and cannot mitigate the 
damages. 

The Judge remarked that jurisdic- 
tion in this case having recently been 
conferred upon the District Courts, he 
did not feel justified in this particular 
case, in view of the state of the law, 
in awarding exemplary damages; that 
justice would be done by finding actual 
damages for the plaintiff, but that he 
should not hesitate to award exem- 
plary damages in a case of a very 
aggravated character. 

Judgment for the plaintiff for $62.50 
and costs. 





MISCELLANY. 


THE PROPOSED NEW BANKRUPT 
LAW. 





The House Committee on the Judiciary has 
authorized the Chairman to report to the 
House a bill to establish a uniform system of 
bankruptcy, and to have it made the special 
order for December. 

The bill provides that petition creditors, in 
cases of involuntary bankruptcy, shall give 
security before instituting action, and that if 





the suit be decided in favor of the alleged 
bankrupt, damages shall be recoverable. 

The bill further provides for the appoint- 
ment of Commissioners of Bankruptcy, one 
in each Congressional District if necessary, 
who shall be paid a salary of $2,000 each. 
Every Commissioner shall be ez officio a trus- 
tee in bankruptcy when the value of the estate 
is less than $1,000, and in all other cases, un- 
less the creditors ask for the appointment of 
a trustee. There shall be in each district a 
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supervisor of bankruptcy, whose duty it shall 
be to examine into all the bankruptcy proceed- 
ings. 

No fees are provided for any officer except 
the trustee and clerks. The fees of the latter 
are limited by law, and those of the former 
are to be fixed by the creditors or by the Com- 
missioners. No debtor to be arrested by war- 
rant, on a complaint that he is about to de- 
part, until he shall have been summoned to 
show cause. Mutual debts and credits may 
be set off. There is to be no appeal from the 
final decree of bankruptcy in a Circuit Court 
except upon a certificate of division of opinion 
between the justices of that court. 


THE CASE OF WM. A. HALL. 





The present situation of the case of Wm. 
A. Hall, the defaulting clerk in the Newark 
City Hall is this. The case was heard before 
Judge McKenzie, Judge of the County Court 
at Toronto, and an order of extradition was 
granted. This court has discretionary power 
to grant an order of extradition, but the 
prisoner being confined in jail a writ of 
habeas corpus would lie to the Superior Court 
of Ontario. That writ was taken before 
Judge Oswell, and it was decided that Hall 
should be remanded for extradition to the 
United States. From this decision the de- 
fendant’s counsel claimed an appeal to the 
High Court of Appeals of the Dominion, 
corresponding to our U. 8. Supreme Court. 
The crown attorney denied the right of ap- 
peal on the ground that the judge hearing the 
habeas corpus had discretionary power. ‘This 
question is still undecided and Hall remains 
in confinement. 


A NEW BOOK ON PATENT LAW. 

Mr. Albert H. Walker, of Hartford, Conn., 
has issued a prospectus of a book on patent 
law which he is writing and expects to publish 
next year. Such a book is much needed. The 
rapid growth of the law of patents since the 
last edition of Curtis has made that treatise 
very inadequate. Mr. Walker says that only 
one hundred and ten patent cases had been 








decided by the Supreme Court when that edi- 
tion was published, the last being Mowry v. 
Whitney, in 1872, and that since that time 
fully a hundred more have been decided and 
amoug them many of prime importance. 

Mr. Walker speaks modestly of his own ca- 
pacity to write a book on the law of patents. 
He is a patent lawyer of great experience and 
much ability. He asks for suggestions in re- 
gard to topics and advice as to the mode of 
treatment. We shall look with much interest 
for the appearance of his book. 


OBITUARY. 

Mr. Philip F. Umbscheiden, of Newark, 
died under peculiarly sad and painful circum- 
stances on the tenth of July. He was admit- 
ted to the bar in 1877, and passed his exami- 
nation as Counsellor and was appointed a 
Master in Chancery in 1881. He was con- 
stantly aud faithfully engaged with his pro. 
fession and gained the admiration and respect 
of all members of the bar who knew him. 
He had many warm personal friends, and his 
sudden and early death is a heavy blow to 
many who were associated with him in pro- 
fessional and private life. 





WHO WAS THIS? 





Editor New Jersey Law Journal. 

Deak Sir: In The Trenton Hmporium of 
Oct. 6. 1821, there appears the following, 
which purports to be copied from another 
New Jersey newspaper: ‘‘To be sold on the 
8th of July, one hundred and thirty-one suits 
at law, the property of an eminent attorney 
about to retire from business. Norz—the 
clients are rich and obstinate.” 

Can anybody inform us who this ‘‘eminent 
attorney” was? Yours truly, J. H. 8. 

Trenton, August 14, 1882. 





NEW BOOKS. 


New Jersey Law Reports Vol. XLIV. 15 

Vroom Part 1. 

Containing cases determined at the Febru- 
ary term, 1882, of the Supreme Court, and 
cases at law determined at the March term, 
1882, of the Court of Errors and Appeals, 
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